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OPINION

I. AN OLD CouNnTY RoAD

Thedisputeinthis caseinvolves an old county road that runs southwards from Highway 25
(also known as Red River Road) alongside Station Camp Creek in Sumner County. The proof
showed that the road wasin use at least since 1914, when the plaintiff was astudent at Cottontown
Elementary School. The county stopped maintaining the road when it built nearby Upper Camp
Creek Road sometime in the 1920's.

Theplaintiff, 93-year-old Don Stone, haslongowned ahomeon property that abutsHighway
25. On January 20, 1972, the defendants Donald Brickey and hiswife Frances purchased two tracts
of land on the south side of Highway 25: a one acre tract containing an historic log home, and an
adjoining two acretract. The warranty deed to the one acre property redtesthat it isbounded on the



north by Red River Road, and “on the south and east by the old county road.” Thetwo acre property
is bounded on the west by the property of Don Stone.

On January 10, 1973, Mr. Stone purchased afifty acretract of farm land adjoining hishome
property. Thistract is600 feet from Highway 25, and since no road or driveway joins Mr. Stone's
two properties, it is accessible only by the old county road.

On December 11, 1973, the Brickeys obtained a quitclaim deed from the former owners of
their two tracts, which purported to transfer to the defendants title to the old county road. It is
unclear from the record what interest in the road, if any, had been possessed by the Brickeys
predecessors in interest.

Mr. Stone rented hisfifty acresto anumber of tenants over the years, some of whom raised
cattle, hay and tobacco. A tobacco barn islocated on the property. In 1987, Mr. Stone leased the
land to Tim Ector, who has grown tobacco on the land since that time. Like Mr. Stone's previous
tenants, Mr. Ector and his farmhands used the county road to reach the fields and the barn. Other
individualsusing the road included occasional hunters, and William Stewart, afriend of Mr. Stone
who dredged gravel out of the creek for maintaining the road.

In 1989, the Tennessee Department of Transportation (TDOT) made plans to replace the
Highway 25 bridge over Station Camp Creek. The plans included placement of guardrails along
Highway 25 that would have the effect of blocking access to the old county road. When Mr. Stone
saw that this had been done, he requested that the State provide another access to Highway 25, and
they complied by moving the entry to the old county road about 30 or 40 feet west.

The Brickeys had apparently not been happy about the traffic on theold county road, but
Donald Brickey did not voice objectionsto itsuse until after hiswife suffered astroke. 1n 1997, Mr.
Brickey told Mr. Stewart hedid not want him usingthe road because the noise of hisequipment was
very disturbing to her. Mr. Stewart complied. 1n 1999, Mr. Stone gave a hunter permission to hunt
on hisproperty. Mr. Brickey accosted the hunter on the old county road, and told himnot to usethe
road anymore, or he would be arrested.

On December 3, 1999, Mr. Brickey sent a hand-written note to Mr. Stone, stating that “. . .
asof the end thismonth, December 31%, 1999 the Creek Road owned by Donald W. Brickey will be
closed to further traffic. This arrangement will not work as you have abused the privilege by
attempting to grant a deer hunter access to this private road.”

On January 1, 2000, Mr. Brickey placed a cableacrosstheroad, secured by alock to a stout
wooden post. Mr. Ector asked himto remove the cable so he could get histobacco out. Mr. Brickey
refused. Mr. Ector was able to bring his tobacco crop to market by driving it across Mr. Stone's
other property during dry weather, though his vehicle left deep ruts in the soil.



[I. PROCEEDINGSIN THE TRIAL COURT

On February 4, 2000, Don Stonefileda Complaint in the Chancery Court of Sumner County
which named Mr. and Mrs. Brickey as defendants. The Complaint asked the court to declare Mr.
Stone to be the owner of the disputed roadway by virtue of adverse possession, or inthe alternative
to declare a precriptive easement in his favor. The Complaint also asked the court to issue an
injunction to compel the defendants to remove the cable from across the road.

Thetrial of the matter was conducted on August 2, 2000. Thetestifying witnessesincluded
all the parties, Mr. Ectar, Mr. Stewart, theSumner County Register of Deeds, the County Highway
Superintendent, the Chief Deputy Assessor of Property, and an employee of the State Department
of Transportation who oversaw the bridge replacement onHighway 25. At the conclusion of all the
proof, thetrial court took the matter under advisement, and asked counsel for the partiesto prepare
briefs on their respective positions.

On November 22, 2000, thetrial court filed itsfinal order. The order found that Mr. Stone
had a prescriptive easement over theroadway, and that he could alow histenant to use the easement
to gain access to his barn, but could not open the easement to hunters or to third parties for the
hauling of creek gravel. The court also stated that it “does not order the cable removed asMr. Stone
and Mr. Brickey should be able to reach an agreement about akey. The reasoning hereisthat both
should not want trespassers on their land.” The Bridkeys filed anotice of apped.

Ill. PRESCRIPTIVE EASEMENT

To establish a prescriptive easement, a party must prove by clear and convincing evidence
that he has used the easement for at least twenty years, and that suchuseis*“adverse, under claim of
right, continuous, uninterrupted, open, visible, exclusive, and with the knowledge and acquiescence
of the owner of the servient tenement, and must continue for thefull prescriptiveperiod, and while
the owner of the servient tenement isunder no legal disability to assert hisright or to makeagrant.”
House v. Close 346 S.W.2d 445 at 447 (Tenn. Ct. App.1961).

The appellantsargue that Mr. Stone has not proven facts sufficient to establish his purported
easement. They contend, for example, that his use of the road between 1973 and 1989 was not
adverse, because as the abutting landowner of an abandoned county road, he had a private right to
usethat road. SeeKnierimv. Leatherwood, 542 S.W.2d 806 (Tenn. 1976). They arguethat the 1989
relocation of the entranceto the road took apiece of their warranty deed property, and they conclude
that while Mr. Stone’ s use of the road may have been adverse thereafter, such usedid not persist for
the full prescriptive period.

It appearsto us, however, that all of Mr. Stone’s use of the road after 1973 was adverse to
the purported interest which the appellants derived from their quitclaim deed. If Mr. Stonetraveled
on thisroad pursuant to his rights as an abutting landowner, then this satisfies the requirement that
aprescriptive user proceed under aclaim of right.
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Appellantsalso arguethat Mr. Stone did not prove by clear and convincing evidencethat his
use of the road was continuous. While both Mr. and Mrs. Bridkey testified that they only
occasionally saw Mr. Stone using the road, it is undisputed that after acquiring the land, he leased
it to asuccession of tenants, all of whom used the road for access. Two of those tenants, Mr. Ector
and Mr. Stafford, testified extensively asto their activities on the land and their use of the road.

Appellantsargue that a tenant’ s use of an easement of way does not inureto the benefit of
the landlord unless the tenant’ s | ease includes the easament, either expressly or impliedly. See 25
Am. Jur. 2d. Easementsand Licenses, 8 46, p. 617. Though awritten lease was not presented to the
court, itisapparent to usthat Mr. Stone’' sagreement with histenants had to include theright to enter
upon the leasehold by theonly road available, or the leases would have been of no value. Thus, the
leases at |east impliedly include the easement.

Ancther of appellants arguments is that the appellee’s use of the creek road was not
exclusive. They note that certain membersof the general public, including Billy Stewart, used the
roadway. However, the taem “exclusive” does not mean that the easement must be used by the
claimant only. It ssmply meansthat the clamant’ sright does not depend on asimilar right in others.
See House v. Closg, 346 S.W.2d 445 (Tenn. Ct. App. 1961); Am. Jur. 2d Easementsand Licenses,
8§71, p. 641.

Therewas no evidence that the road was widely used by the general public, and such use has
to be considered unlikely in view of the fact that the 600 foot long road ended at Mr. Stone’s
property. Inany case, Mr. Stone’s use of the road was not dependent on the rights of Mr. Stewart
or of anyone else, but followed from his status as an abutting landowner.

The Brickeysalso argued that Mr. Stone' suse of the road was without their knowl edge and
acquiescence, and they testified that they believed that such use wassporadic at most. But the road
passes close to their residence, and it is apparent from the record that they were well aware of the
traffic generated by the farming activities on Mr. Stone’ s land. They did not make any objections
to any use of the road until 1997, and thus their acquiescence can be presumed.

Findly, appellants arguethat the rel ocation of the entrance to theroad by the Department of
Transportation destroyed any existing prescriptive rights held by Mr. Stone. They note the general
rule that the path of an easement may not be shifted from place to place during the establishment
period unless the deviation is made by agreement. 25Am. Jur. 2d Easementsand Licenses, 8§ 79
pp. 647-648; Lisenbee v. Parr, 465 S.W.2d 361 (Tenn. Ct. App. 1970). It appearsto us, however,
that the under the circumstances present here, the rel ocation of the entrancethirty or forty feet wes
should not be considered a shift in the easement.

When the Department of Transportation installed a guardrail along the new Highway 25
bridge, they effectively closed off the entranceto the old county road. Mr. Stoneasked themto help
him regain access. According to Joe Payne, TD OT’s Regiona Transportation Manager in charge
of right-of-way acquisitions, the Department did not changethe path of the old road, but put in an
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“S’ curveto reach the existing path. Although the appellants claimed that the Department took a
piece of their warranty deed property to accomplish this, Mr. Payne testified that the entire new
entrance was contai ned in the Stat€'s exi i ng ri ght of way.*

Whilethereisageneral rule barringthe owner of adominant estate from making a material
alteration in an easement without the consent of the owner of the servient estate, a dight change,
which does not result in the creation of a new and different servitude, is not usually considered
objectionable. 25 Am. Jur. 2d Easements and Licenses § 96, pp. 669-670.

Inthe present case, the State’ s action did not change thecharacter or volume of traffic onthe
old county road, and according to Mr. Payne, it did not involve any of the appellants’ property tha
was not already subject to the State' s easement of way. It appearsto usthat the creation of the new
entrance did not materially increase the burden on Mr. Brickey’ s estate, and we do not believe that
it furnishes grounds for cutting off Mr. Ston€’ s prescriptive rights.

IV. WHo MAY Use THE RoAD?

Mr. Stone contendsthat thetrial court erred by limiting theuse of the road to imself and his
tenants. He arguesthat Mr. Stewart should be allowed to resume taking gravel from the areek, and
that hunters should be allowed free access to hisland by way of theroad. However, theright to use
an easement is normdly confined to the easement holder and his privies. Mr. Stone’ sargument is
without merit.

V.
The judgment of the trial court is affirmed. Remand this cause to the Chancery Court of

Sumner County for further proceedings consistent with thisopinion. Tax the costs on appeal to the
appdlants, Donald W. Bri ckey and Frances E. Brickey.

BEN H. CANTRELL, PRESIDING JUDGE, M.S.

1 . . _— .
We note that no condemnation proceeding was instituted by the State to acquire the appellants’ property, nor
did the appellants institute an inverse condemnation action, as would have been their right if a piece of their land was
taken.



